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EX PARTE: IN THE MATTER CONCERNING
THE AGGREGATION OF RETAIL ELECTRIC CUSTOMERS
UNDER THE PROVISIONS OF THE
VIRGINIA ELECTRIC UTILITY RESTRUCTURING ACT
CASE NO. PUE-2002-00174
STAFF REPORT
BACKGROUND
By Order dated March 18, 2002, the Virginia State Corporation Commission (“Commission”)

initiated a proceeding, Case No. PUE-2002-00174, establishing an investigation to further assst in the
development and refinement of gppropriate policies, rules, and regulations for the provison of
aggregation service. Three areas of inquiry were identified: (i) licensing of aggregators, (ii) contractua
relationships between aggregators and their customers (and aso as between aggregators and suppliers
or other aggregators), and (iii) the impact of incumbent dectric utilities relationships with their
aggregator affiliates on the development of effective competition within the Commonwedth. The
Commission ordered its Staff to conduct the investigation with input from aworking group (“Work
Group”). The Commission aso ordered that, on or before August 1, 2002, the Commission Staff
should file areport detailing the results of itsinvestigation, together with any proposed changes to the

Commission's Rules Governing Retail Accessto Competitive Energy Services (“Retail Access Rules’)

20 VAC 5-312-10 et seq.

WORK GROUP
The Work Group met May 1, 2002, to discuss the issues outlined in the Commission’s Order.

In addition to Commission Staff members, there were gpproximately 25 participants present at the May


http://www.state.va.us/scc/contact.htm#General

1 meeting. These participants represented varied interests including utilities, competitive service
providers (“*CSPs’), aggregators, and municipdities. A ligt of attendeesis attached as Exhibit 1.

The Work Group addressed the three main issues outlined in the Commission’s Order
(licenging, contractud relaionships, and impact of incumbent utilities aggregator affiliates) aswell as
other issues advanced by group members. From that discussion, the Staff identified the following six
key issuesthat it believed might warrant further consderation.

1. Thedefinition of “Aggregator” in 856-576 of the Code of Virginiaincludes a person that “...offers
to purchase, or purchases, dectric energy...”. The definition of “Aggregator” in the Commisson’s
Rules Governing Retail Access (“Rules’) mirrors this language but includes natural gasin addition to
electric energy. A few group participants questioned the inclusion of the reference to purchasing
energy in the aggregator definition. If acompany purchases energy for aretail customer, wouldn't
that company be a competitive service provider? The fact that an aggregator might offer to
purchase or purchase energy may cause an LDC to treat that aggregator the same as a CSP for
purposes of the LDC registration procedure. For example, an LDC might require the aggregator to
go through EDI testing, fill out various supplier forms and post gppropriate financid security. The
Work Group queried whether the clause “ ... offers to purchase, or purchases, eectric energy...” in
the aggregator definition could be removed in the interest of diminating this uncertainty, without
changing the intended gpplicability of this satutory definition?

2. The Code s definition of “Aggregator” excludes a person furnishing educationd, informationd, or
andytical servicesto two or moreretail customers, unless direct or indirect compensation for such
sarvicesis pad by an aggregator or supplier of ectric energy. The definition of “ Aggregator” in the
Rules mirrors this language except that the compensation may be from a competitive service
provider supplying dectricity or natural gas, or both. The group discussed whether compensation
from a supplier should serve as a determining factor for licensure from a practica perspective. As
an example, should the Commission be concerned if a trade association, acting as an aggregator for
its members, is being compensated by a supplier for its expenses in marketing an aggregation
program? Or should the digtinction be made on the basis of whether any person or entity is actualy
engaged in aggregation as a business and receiving compensation as an aggregator? Put smply,
should licensing be required of any person or entity that is not directly engaged in the business of
aggregation but is nevertheess recalving compensation from a CSP or aggregator, eg., in
conjunction with marketing assistance?

3. The group discussed the idea of establishing two levels of licensure for aggregators. The higher leve
would follow our current process for licensure. That licensed aggregator would have access to each
utility’s mass customer information list. The lower level might be a regidration process with aless



involved filing and lower filing fee. Thislower level aggregator might not be granted accessto the
utility’ s mass cusomer information lig.

4. Closdy related to item 3., the group discussed the generd question of which types of aggregators
need alicense. Could the aggregator’s need for the utility’ s mass customer list be the determining
factor? The group generaly agreed that using the need for amasslist asthe “bright ling” to
determine the need to be licensed does not conform to either the statute or Retail Access Rules.

5. With respect to the relationship between an aggregator and its customers, should there be
provisonsin the Rules rdated to contract length or liquidated damages? There are no such
restrictions on CSPs. Why should additiona requirements apply to aggregators? This question led
to adiscussion of whether additiond protections are needed for resdentia customers entering into
contracts with aggregators. Commercid and industria customers are generaly perceived to be
more sophigticated in making energy choices and, therefore, more capable of 1ooking out for their
own interests. Resdentia customers, however, are not viewed as having smilar expertise. Should
there be additiona rules to protect residential customers with respect to aggregation contract terms
and conditions?

6. The Commission’s Order directed the group to consider the impact of incumbent eectric utilities
relationships with their aggregator affiliates on the development of effective competition within the
Commonwedth. The group generdly discussed market power issues, i.e., whether affiliate
transactions are arms’ length transactions, and whether name recognition (or branding) isa
sgnificant issue or source of concern. None of the participants present expressed concern over
affiliates of utilities participating as aggregators. Infact, a least one participant thought that such an
affiliate could be helpful to market devel opment.

In addition to the issues identified in the Commission’s Order, the Work Group briefly
discussed municipa aggregation. The parties discussed the pros and cons of the opt-in versus opt-out
provision for municipal customers. Under current law, as adopted in 1999, municipalities can
aggregate dectricity cusomerswithin their political boundaries on an “opt-in” basisonly, i.e., such
customers mugt affirmatively eect to participate in a municipaly-established aggregation group. The
Work Group did not suggest any changes related to the municipa aggregation portion of the

Regtructuring Act. Staff has no recommendations concerning municipa aggregetion at thistime.

! §56-589 A 1 of the Restructuring Act provides that municipalities and other political subdivisions of the
Commonwealth may aggregate industrial, commercial and residential customerswithin their boundaries on a
“voluntary, opt-in basis.”
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In an email sent to Work Group members and many other interested parties, Staff requested

comments on the Six issues above as well as any other generd comments about making



aggregation work in Virginia. Six partiesfiled comments: Retail Merchants Associaion (“RMA”),
Energy Consultants, Inc. (“ECI”), the Virginia Electric Cooperatives (“ Cooperatives’)?, Dominion
Retall, Inc. (“Dominion Retall”), Dominion Virginia Power (*DVP’), and American Electric Power
(“AEP’). A copy of each of these commentsisincluded as Exhibit 2. Several other parties contacted
Staff to indicate their on-going interest in the proceeding but noted that they did not plan to file specific
comments a thistime. At least some of these partiesindicated that they are awaiting proposed changes

to the Rules or gpplicable statutes before providing comments.

SUMMARY OF COMMENTS

As noted above, following the Work Group meeting, comments were received from Sx parties
regarding the aggregation issues identified by Staff. Three parties commented specificaly on each of the
gx issues identified by Staff while the remaining parties provided more generd comments. Specific
comments for the identified issues are summarized below and followed by a summary of the more
generd comments.
Issue #1.

Dominion Retall statesthat it may not be desirable to remove the “offers to purchase’ clause
from the definition of aggregator because doing SO may cause confusion and possibly
cregte aregulatory gap. Dominion Retall offers an example of an aggregator that Signs up customers as

part of aknown supply offer (by “known supply”, Staff presumes Dominion Retall

?Inthis case, Virginia Electric Cooperativesinclude A& N Electric Cooperative, BARC Electric Cooperative, Central
Virginia Electric Cooperative, Community Electric Cooperative, Craig-Botetourt Electric Cooperative, Mecklenburg
Electric Cooperative, Northern Neck Electric Cooperative, Inc., Northern Virginia Electric Cooperative, Powell Valley
Electric Cooperative, Prince George Electric Cooperative, Rappahannock Electric Cooperative, Shenandoah Valley
Electric Cooperative, and Southside Electric Cooperative.
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isreferring to purchased supply). In this case, Dominion Retall indicates that the aggregator might very
well act asthe supplier. Dominion Retall states that, even though there may be an overlap between the
current definitions of aggregator and CSP, it is perhaps premature to change the Rules at thistime.

In its comments, DV P draws the distinction between an aggregator that acts as a purchasing
agent on behdf of customers and a competitive service provider who purchases eectricity in itsown
name “for sdeto” customers. DVP dates that darification of the definition would be helpful and notes
that it would not oppose a change in the definition.

ECI agrees that the aggregator definition could be changed without changing the intended
applicability of the definition.

Issue #2.

Dominion Retail notesthat if atrade association Smply asssts alicensed aggregeator in
communicating the avallability of the licensed aggregator’ s program to its members (i.e., Imply
marketing an aggregation program), licensure of the trade association should not be required, even if the
trade association is compensated.

DVP bdievesthat adigtinction should be made on the basis of whether any person or entity is
actually engaged in aggregation as afor-profit busness. DV P assarts that licensng should not be
necessary for such groups as churches, neighborhood associations or trade groups that are not directly
engaged in the business of aggregation but may be recaiving “token” compensation from a CSP or
aggregator.

ECI bdievesthat the source of compensation is not as much of an issue asthe services
rendered or the contractud relationship. ECI statesthat if atrade association obtained an offer from a

CSP without any commitment as to how many members might accept the offer and the associdtion is
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amply being paid by a CSP to market that CSP to its members, ECI does not believe that function
would be aggregation.
Issue #3.

None of the issue-specific comments supported the suggestion of two levels of aggregators.

|ssue #4.

DVP, Dominion Retail, and ECI agree that access to the mass list should not be a criterion for
licensing.
|ssue #5.

The three parties generdly agreed that there was no need for new rules related to contracts
between customers and aggregators, and that aggregators should not be subject to stricter requirements
than CSPs.

Issue #6.

Dominion Retail and DV P both reference existing codes of conduct in the retail access rules (20
VAC 5-312-30) that govern various aspects of the relationship between a utility and its affiliatesin retall
access. DVP dtates that those codes have been shown to provide adequate protection.

ECI bdievesthat thereis an issue rdated to the market power of branding (i.e., name or logo
familiarity). ECI notes that a successful trandtion to competition requires that cusomers fed
comfortable with shifting to an aternative supplier. ECl seemsto suggest that the role of the affiliated
aggregator needs to be monitored as the competitive market develops.

Generd Comments

AEP notesin its comments that the Commission should adopt rules to encourage aggregation.

For that reason, AEP would endorse relaxed licenang rules for aggregators that arrange for aggregated
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power purchase but do not purchase and resdll eectric power themsalves. AEP believes that
aggregators that purchase and resell dectric power are essentialy competitive dectricity suppliers and
should be licensed as such.

AEP dates that aggregation should not complicate the rel ationships among the market
participants actudly generating and ddlivering electric power to customers. AEP assertsthat loca
distribution companies should not be required to ded with more than one party to arrange the receipt
and ddivery of dectricity to distribution customers. For example, according to AEP, Commission rules
should relieve the locd digtribution company from any obligation to engage in eectronic datatrandfer
with an aggregator that is not aso the generation supplier for a customer.

AEP asserts that aggregators that are affiliates of incumbent eectric utilities should not be
treated differently than aggregators that are not so affiliated. If any rule changes are consdered with
respect to affiliated aggregators, AEP dtates that a relaxation of the current Rules would encourage
aggregation and promote competition.

The Cooperatives note that they are interested in promoting any viable retail access drategies
that generate economic savings for consumer/owners. The Cooperatives state that they are most
interested in (i) ensuring consumer protection for their membership and (i) darifying their legd
respongbilities as incumbent utilities when dedling with aggregators. The Cooperétives bdieve that
including “aggregeators’ by reference within the definition of “competitive service providers’ may cause
unintended consequences.

The Cooperatives do not support establishing two levels of licensure for aggregators as that

change might serve to confuse consumers. The Cooperatives believe that any entity performing



aggregator functions should be licensed and that utilities should only provide customer information (such
asthe masslist) to entities that have been properly licensed by the Commission.

The RMA focused its comments on the issue of who needsalicense. The RMA urges the SCC
to take no action that would require an organization acting in an intermediary role in bringing together
suppliers and customersto be licensed. The RMA notes that intermediaries are not in the business of
providing eectricity to retail customers, and they cannot provide the consumer protections and technical
expertise that licensed aggregators are meant to provide under the Rules.

The RMA lists specific rules that gpply to aggregators but should not gpply to intermediaries. In
generd, these rules dready gpply to the CSP or aggregator that the intermediary brings together with
the customer and thus, according to the RMA, no useful purposeis served by having these rules gpply
to theintermediary aswell. The RMA offers severd ways to resolve itsissues. The Commisson could
retain the status quo, in which, in the RMA’s opinion, naither the Act nor the Rules require the
organization serving as an intermediary to be licensed as an aggregator. Another dternative offered by
the RMA would be to have the Commission revise the Rules to clarify that “ aggregator” excludes
intermediaries who are not in the principa business of providing retail dectricity generation. Y et another
aternative proposed by the RMA would be to have the Commission state under § 20 VAC 5-312-10
that an aggregator is deemed to be a competitive service provider for the purposes of the Retail Access
Rules only when the principd business of such aggregator is selling dectricity at retall.

STAFF RECOMMENDATIONS

The Commission’s March 18, 2002 Order identified three areas of inquiry regarding
aggregation: (i) licenang of aggregators, (ii) contractud relationships between aggregators and their
customers (and aso as between aggregators and suppliers or other aggregators), and (iii) the impact of
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incumbent dectric utilities' relationships with their aggregator afiliates on the development of effective
competition. Based on Staff’ s investigation and the input of the Work Group, it appears that the first
item, licensing of aggregators, crestes the most questions and confusion. There continue to be
outstanding questions related to the gpplicability of licensure requirementsto certain entities, particularly
those solely providing marketing services. In addition, severa parties supported achangein the
definition of aggregetor.

The remaining areas defined in the Order do not warrant further discusson or change at this
time. Regarding contractua relationships, the mgority Work Group opinion is that there should be no
more stringent requirements applied to aggregators than to CSPs. Regarding incumbent eectric utilities
affiliates providing aggregation services, most parties commented that the existing codes of conduct
were adequate.

Adgagregator Definition

The definition of aggregation generated a great ded of discusson among the Work Group
members. While the group discussed severa aspects of the definition, it focused on the notion of
aggregators purchasing energy—a concept embodied in the definition Inthe view of one utility' s
representative present at the work group’s meeting, that portion of the Code' s definition that includes
“...offersto purchase, or purchases, electric energy...” could cause aggregators to be treated just like
CSPs. Consequently (in thisindividud’ s view), aggregators might be required to go through the
complete CSP regidtration process, including possibly posting financia security and passing EDI testing
with the utility. However, and as aresponse to that concern, Staff notes that a person applying for a
license may seek relief from provisons of the rules that would seem ingpplicable to that gpplicant’s

circumgtances or intentions. As provided in 20 VAC 5-312-20 A, an entity applying for alicense may
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request that the Commission condder granting awaiver of certain provisons of the Rules. If an
aggregator is conducting business in such away that it does not believe that EDI compliance or certain
parts of the registration process with the incumbent utility are necessary, it may request awaiver of the
rules related to those requirements. Further, with regardsto EDI certification, under 20 VAC 5-312-
20 L, such certification is only necessary for an entity responsible for exchanging information
eectronicaly with a utility to be EDI certified. An aggregator might not need to communicate
eectronicdly with autility; it may be communicating with a CSP only. Based on that digtinction and the
waiver provison, Staff does not recommend a change to the current definition of aggregetor in 8§ 56-
576 of the Restructuring Act. We will continue to consider the gppropriateness of such achange as
retail competition develops.

Marketing Excluson

The Work Group discussed whether some easily-applied test could help determine whether an
entity needs to be licensed as an aggregator. Some partiesin the Work Group suggested that the need
for alicense should be based upon whether or not the entity is*in the business’ of providing aggregation
sarvices. That discusson, in turn, led to the group’ s review of an important question: should licensng
as an aggregator be required of any person or entity that is not directly engaged “in the business’ of
aggregation but is nevertheess recelving compensation from a CSP or aggregator, e.g., in conjunction
with marketing assstance? Of course, answering that question firgt requires defining the “business’ of
aggregation - the very issue that prompted this licenaing inquiry, and one that is problematic by its very
nature.

In Staff’ s view, the better gpproach may be to address the “marketing” issue directly, snceit is

an issue that prompted, in large part, the Commission’s investigation into aggregation issues, and the one

11



that has consumed alarge amount of Staff time and resources. The marketing issue also received a
ggnificant amount of work group attention aswel. Put amply, the issue devolves to the following
question:  Should any person who, for compensation, endorses or promotes the products or services of
alicensed CSP or aggregator be licensed? Thus, to the extent a trade association, for example, enters
into a“ co-branding,” “afinity”® or other promotional relationship with a licensed CSP or licensed
aggregator in which it is compensated for such product endorsement on the basis of customers enrolled
or on some other bagis (but has no role in the actual procurement of eectric power), should that trade
association be required to obtain an aggregator’ s license?

Part of the answer liesin the definition of “aggregator” adopted by the 2001 Session of the
Generd Assembly, and now incorporated into 8 56-576 of the Restructuring Act, as
discussed earlier in thisreport. When reduced to its essentids, an aggregator under this definition isa
person functioning in an agency or intermediary capacity who facilitates the sde of eectricity to retall
customers.

It seemsto Staff that in the trade association promotiona relationship described above, the
trade association is involved in promoting customer rel ationships between CSPs/aggregators and
targeted individuas or groups who might be influenced by the association’ s endorsement. However, to
the extent that the trade association’ sinvolvement is limited to endorsement and promotion (dlbeit for

compensation), and does not actualy extend to facilitating the procurement of the electricity, licendang

% By “co-branding” and “affinity” relationships, the Staff is referring to relationships common in the credit card
industry in which for example, acredit card issuer might strike a bargain with a college or university in which the
students or alumni of that institution are solicited by the issuer to apply for credit cards bearing the institution’s
name or seal. The college or university’sonly interest in this arrangement isafinancial one: typically, asmall
percentage of the total purchases on such cardsis paid to the institution. However, the institution hasno say in
determining eligibility, creditworthiness or issuance; that determination is exclusively within the province of the card
issuer.
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as an aggregator should not be required. Put smply, the agent who arranges the sale should be treated
more grictly than someone who merdly recommends the agent.

The Staff believes that the Restructuring Act’ s current language permits the Commission to draw
such digtinctions for purposes of licensing; moreover, drawing such digtinctions between a transactional
player and a smple endorser/promoter seems condstent with the public interest. Colleges and
universties, for example, may profit from “co-branding” or “affinity” relationships with certain credit
card issuers (see footnote 3), but are not, to the best of Staff’ s knowledge, required to obtain finencd
licensure identical to that of the card issuers. At bottom, Staff’ s view isthat the issueis much smplified
by digtinguishing between those promoting the provider of a product versus those providing (or
offering to provide or making arrangements to provide) for the ddivery of that product.

Thus, in Staff’ s view, if the trade association described above stays out of the transactional
arrangements between licensed CSPs and/or licensed aggregators and retail customers, licensng asan
aggregator should not, in the ordinary course of events, be required. Thiswould seem to be asensible
congtruction of the existing statutory language in 88 56-576 and 56-588; thus, no statutory amendments
should be needed for the Commission to implement such aview.

As discussed above, the Staff does not believe that marketing activities, alone, conducted on
behdf of, or in conjunction, with licensed CSPs or aggregators warrant licensure of third parties
participating in those activities. However, the Staff would note that the provisons of § 56-593 of the

Regtructuring Act could likely be enforced against such licensees for marketing activities conducted by
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third parties (in conjunction with such licensees or on their behdf) causing harm to members of the
generd public.’

Finaly, for purposes of ensuring protection of the public, the Commission should consider
amending 20 VAC 5-312-20 to require dl CSPs and aggregators to maintain in their books and
records, on an ongoing bag's, information identifying persons or entities with whom they have marketing
relationships. Such information would be available to assst this Commission in carrying out its
obligations under 8 56-593, discussed above, with respect to any CSP or aggregator marketing

practices emanating from such relaionships that cause harm to members of the public.

CONCLUSIONS

Based on our investigation and input from the Work Group and other interested parties, Staff
recommends the following change to the current Retail Access Rules.

Modify 20 VAC 5-312-20 D to require the CSP to maintain alist of entitieswith whom it has a
marketing rdaionship. The modified rule would state, “The State Corporation Commission maintains
the right to inspect the books, papers, records and documents, and to require reports and statements, of
a competitive service provider as required to verify qudifications to conduct busness within the
Commonwedlth, to support affiliate transactions, to investigate alegations of violations of this chepter, to
resolve a complaint failed againgt a competitive service provider, or to identify persons or entities
performing promotiond or marketing activities on behdf of or in conjunction with a competitive service

provider.”

* Section 56-593 B 1 establishes a private right of action in favor of persons sustaining loos as aresult of marketing

14



practices of licensed suppliers, aggregators or public service companies.
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